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WHITE, PETERSON, PRUSS,

MORROW & GIGRAY, P.A.
104 - 9" Avenue South
P. Q. Box 247
Nampa, Idaho 83653-0247
Telephone: (208) 466-9272

888-1482

Facsimile: (208) 466-4405

Attorney for Land View Fertilizer, Inc.

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF IDAHO

CASE NO. 96-02095

)
In re: )
)
HIPWELL, TERRY, } LAND VIEW FERTILIZER, INC.,
} RESPONSE TO DEBTOR’S
Debtor. } OBJECTICN TO CLAIM
)

COMES NOW Land View Fertilizer, Inc. (“Land View”), a secured creditor

of the above-named debtor, by and through its attomney of record, John D. Harrington,
the law firm of White, Peterson, Pruss, Morrow & Gigray, P.A., and hereby files this

response to objection to claim.
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INTRODUCTION

Debtor filed a voluntary petition for relief on August 23, 1996. Land View
filed its Proof of Claim in the sum of $176,759.80 on December 18, 1996. Land View
subsequently filed an Amendment to Proof of Claim on February 5, 1997. On February
3, 1997, Land View received debtor’s Objection to Proof of Claim in this matter.

Land View’s claim arises out of the selling of chemicals and fertilizer on
credit to debtor. Fertilizer and chemical purchases were extended to debtor during the
1995 and 1996 growing seasons. Such chemicals and fertilizer were used on various
crops grown by debtor.

On March 23, 1995, Land View entered into an account agreement with
debtor. To secure the debt obligation resulting from the purchase of chemicals and
fertilizer on credit, Land View was granted a security interest in the 1995 sugar beet
crops grown in Owyhee, Payette and Canyon Counties and 1995 grain crops in Payette
and Canyon Counties. On March 24, 1995, Land View perfected its security interest
in the above-described crops by filing a farm products financing statement (form
UCC-1F} with the Idaho Secretary of State.

Prior to the 1996 crop season, Land View once again financially extended
itself by selling chemicals and fertilizer on credit to debtor. On May 6, 1996, Land View

and debtor signed a second Security Agreement which attached a security interest in
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debtor’s 1995 sugar beet crops, 1996 barley and wheat crops and equipment owned by
debtor. Land View filed a UCC-IF financing statement with the Idaho Secretary of
State on May 15, 1996. Although Land View had previously perfected a lien on the
1995 sugar beet crops by its filing in 1995, the filing in 1996 had the effect of perfecting
Land View’s security interest in the 1996 barley and wheat crops and certain equipment
held by debtor. On the same date, Land View filed a form UCC-1 finanding statement

on farm equipment owned by debtor.

Land View’s debt also stems from a promissory note dated May 6, 1996,
in the original principal amount of $126,563.46. A mortgage agreement was signed on
the same date between the parties which pledged real property located in Canyon
County as security for the payment and performance of the obligations owed to Land
View. This documentation was properly filed with the Canyor: County Recorder on May
6, 1996.

As of the date of the bankruptcy filing, debtor had not made any payments
on the debt owed by him to Land View. Land View, as an over-secured creditor, is
entitled to post-petition interest, costs, charges, and reasonable attorneys fees, pursuant

to § 506(b} of the Bankruptcy Code.
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ARGUMENT

L Land View has a Perfected Security Interest in the 1996 Wheat Crop
Including the Proceeds from the Sale of Such Crop.

As set forth above, Land View has attached a security interest in debtor’s
1996 wheat crop through a written Security Agreement. Land View’s security interest
was perfected by the filing of a financing statement with the Idaho Secretary of State.
Pursuant to Idaho Uniform Commerdal Code § 28-9-306, Land View’s security interest
in the crop collateral continues ta be perfected in the cash proceeds from the sale of the
wheat crop. Thus, Land View has a senior crop lien 1o the cash proceeds held by the
trustee, Ronald Schoen.

As of the date of this filing, the 1996 wheat crop has been sold and the
trustee has received $105,342.57. Despite debtor’s contention to the contrary, Land
View’s secured claim has priority over unsecured administration expenses and costs. The
Banlauptcy Code defines expenses of administration as unsecured claims.” Hence, Land
View's secured claim to the proceeds from the sale of the 1996 wheat crop has priority

over any expenses of administering the bankruptcy estate.”

*See, 11 U.S.C. § 507. See also, IRS v. Boatmen's First National Bank of Kansas City, 5 F.3d 1157,
1158 (8" Cir. 1993} (administrative expenses may not be charged against secured collateral}.

731 US.C. § 506(c) provides a limited exception for the recovery of administrative expenses by
a trustee, but this exception is not applicable in this bankruptcy case.
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IL Land View has a Perfected Security Interest to the Proceeds of the 1995

Sugar Beect Crop Grown in Owyhee County and has Priority Over All

Other Creditors.

Land View has entered into a Security Agreement with debtor pertaining
to the 1995 sugar beet crop grown in Owyhee County and has properly perfected the
lien on such crop by filing a UCC-IF financing statement with the Idaho Secretary of
State in 1995, Land View's secured position on the crop was reaffirmed in 1996 by the
filing of a second filing statement with the Secretary of State.

In relation to the proceeds from the sugar beet crop grown in Owyhee
County, Land View has priority over any security interest claimed by The Amalgamated
Sugar Company (“TASCO”). On April 18, 1995, TASCO filed with the Idaho Secretary
of State a farm products financing statement covering the sugar beet crop grown in
Owyhee County. As mentioned previously, Land View filed a similar financing
statement covering the sugar beet crop in Owyhee County on March 24, 1995. Due to
its earlier filing, Land View has 2 priority interest over TASCQ to the 1995 sugar beet
crops grown in Owyhee County.

Recognizing Land View’s senior lien to the Owyhee County crop, TASCO

scught Land View's interest in said crop. On April 17, 1995, Land View agreed to
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subordinate its interest in the crop on the Owyhee County property to TASCO.® A true
and correct copy of the Waiver and Subordination Agreement is attached hereto as
Exhibit “A” and incorporated herein by this reference. Through this agreement, Land
View agreed to subordinate its interest to the extent of $460.00 per acre. Therefore,
TASCQ's entitlement to proceeds from the sale of the 1995 sugar beet crop cannot
exceed this amount. The sugar beet crop has been sold, and TASCQ holds ail proceeds
from the sale of said crop. The amount held by TASCO exceeds the agreed upon price
of $460.00 per acre. Despite being completely satisfied, TASCO now improperly holds
proceeds from the sale of the sugar beet crop from Owyhee County in the amount of
$30,000.00. Therefore, TASCO is in possession of proceeds which it is contractually
obligated to distribute to Land View.
i, Land View has a Secured Claim to the Debtor’s Real Property Located in

Canyon County, Idaho.

As set forth above, Land View holds a mortgage against the property in

Canyon County.* Land View’s lien secures a promissory note in the sum of

*Land View and TASCO entered into a separate and distindt Waiver and Subordination
Agreement for the sugar beet crop grown by debtor in Payette County. Land View has not received any
proceeds from the sale of the Payette County sugar beet crop.

*On May 6, 1996, Land View and debtor agreed to 2 promissory note secured by a2 mortgage on
the Pavette County property. Pioneer Title Company of Nampa failed to record this lien with the Payette
Courty Recorder and instead filed it with the Canyon County Recorder. As an admission of fault, Pioneer
Titie Company filed the mortgage with Payette County Recorder on January 8, 1997, Land View did not
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$126,563.46, plus interest at 14.5% per annum. Debtor is in default of the note for
failure to make the first installment of $60,759.63 due on December I, 1996,
Despite Land View’s lien on the real property ir Canyon County, debtor
maintains that Land View does not have a secured claim to the property. This is not
accurate. Travelers has a superior lien on debtor’s real property located in Canyon and
Payette Counties. The amount of Travelers’ dlaim is $480,030.00. The appraised value
of debtor’s real property well exceeds Travelers’ claim amount. Therefore, there is
sufficient equity existing in the Canyon County property to classify Land View’s claim

as secured.

CONCLUSION
The secured status of Land View to the 1995 sugar beet crop grown in
Owyhee County, to the 1996 wheat crop, and to the debtor’s real property has been
firmly established. Based on the foregoing, Land View prays that this court recognize

the validity of its filed Proof of Claim.

have responsibility for this filing and recognizes the automatic stay in this bankruptcy proceeding.
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DATED this 28" day of February, 1997.

WHITE, PETERSON, PRUSS,
MORROW & GIGRAY, P.A.

By J Jﬁ’ﬁf«D L{M

John D. Harrington
Attomeys for Land View Fertilizer, Inc.

CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that a true and cofrégt copyof the

foregoing Land View Fertilizer, Inc., Response to Debtor’s Objection to Claim was served
upen the foliowing:

Mailed
Faxed

Office of the U.S. Trustee
Post Office Box 110

Boise, ID 83701 Hand delivered
Howard R. Foley Mailed
Foley & Freeman Faxed

Post Office Box 10 Hand delivered

Meridian, D 83680

Mailed
Faxed
Hand delivered

Ronald D. Schoen

Standing Chapter 12 Trustee
P. O. Box 216

Payette, ID 83661

H\\H\\HI‘\

this 28" day of February, 1997.

John D. Hamngton

ICAMy Fileswork\Nandviewres
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- SECUREEY AGRLEMLRY COVERIMG FARR PRODUCTS
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o BATL: AL /3-98
(Hame of Grower} TERRY L. HiPWELL, A SLNGLE BAR of
{Address) 3093% SHELTOB ROAD (tity} FARMA
{County} OWYHEE (stais) 1DANS

(herelnafter whether tinguiar or plurst caliee “Peblor} hereby geantt to The Aacigamsied Sugar Company
thereinziter cstied "Sccured Farty™} @ securbty Anterest in the colinterat hereinafter deteribed to
recurs payment of sl money sdvanced to Debior purjuan! to Debler's Loan Agraeaentit} witk Spcurad Party,
Thig Securlty Agreceent Bp subject to the Cerat ind conditions of such Loas Agreesemt{s). Thir Securtty

Agreement £lye secures the payment of ony ether money Scamed by Secorad Porty fo Debtor, now or in the
iviure,

t. Cetiaterat.
M50
3. [Paeblor granis o Secured Party 2 securily Interest iIn spproxiustely acres of
suparhesis or olher cropr, now sowm and groving or e be sown or grows twe years {(flve yrare
tn the State of Oregon} fron the date of execution hereot, on the following described rex!
proparty e OXYIEE County, State of 1DANG ,

tR TRAT TART OF: K7, SEC L7, TUP 38, RG Iwn
KRZ HUR, SEC Z0, TWP 25, R [wen
HWL, SEC EO, TWP 35, RG 1WANM

b.  The name of Lhe record enmor of tild res! proparty g WLET HARAGEMENT COMFANY |

€. Debtoer ;lle- grants to Secured Farty  security inferast fn o3t products amd proveed; of
the foregeing crops, fncloding, but wot tiofted to cash; contract rights, Including

Insurance proceeds private or governasnial: asccounit receivable: and gorermasnt disayter
or siattar peyaents,

2. Harrantier. Oeblor hareby warrantic and covenanty:

3. Debior br now the owner of the Cotlsters! fres from any adverse Tten, tecurity finterest, or
encusbrance sné thit no financing statesent pecteining te any portion of the Collsterat fy
ox fiie in any public effice, axcept #5 56t forth balow:

pml 04-03-95 WES3? NKE RANRK

o ad

LARDV L EW FERTITIZER

b, The Cotlaterzl shast mot Be remaved from the sbove rezt proparty withou! thé prior writien
consent of Secured Party, exzcept for the sale of thy Cellateref te Sacurad Party.

c. Oeblor shall keep the Colluterzt in food condition. Dedtor that! not waste or destror the

Collatarel or any par( theeao?, and shall plant, cuttfvate, and harvast the crops i 3 good
and farzertile manner,

d.  Debtor agrees le sxecute and fiie tinancing xtafements ané do whatever uay be necessacy
under aprticable Tax tc perfect and continue Secursd Parts*s tecurity intarest.

[
v

Sele of Cellaterst Prohibited. Kt §g uoderttond betwees the partier that the Collaterst cons (31
Ing of soparbeets s le be sold only to Secured Party. Sale o the crop of supirbaett, or any
other crop trom the abovs describad real properily, le ony other persom, (frm, or corporafion ty

expressty prohibitad without the written tonrent of Secured Party ané upon terms and condttions
spproved by Secursd Party, : ’

e, Paysent of Uxpenses by Secured Party. Debter shalt promatfy pay any and atl  taxes, tienp, or
other arpenres or obflgations refzting ks the Collskeral, tf any such tax, ttan, eor other
trpente or obligztion relating te the Cotiaterst s nol paid by Debter prompt iy when Wue, Secured

Party, at tir optien, may pay any suck fndebledners. ODebtor thstt prompt iy refeburse Sscured
Party on dewand tor any such payments,

5. Defavits. UDebler shell be In detautt under this Securtty Agreement ox  the happening of any one
of the fetfewing evenls or condftions or any coubinetfon thersof: *
e Fallure Lo mske any paysent or perfors any oktigatlion wwder Dehfor's Koan Agresment  with

Secured. Party, including the exarcive by Secursd Farty of fig right € refuse any cash
advance becaurt the Coliateral does not Juttity puch sdvance.

b, The falrity in any mptertst raspect of any warranty, repreraniztion, or tiatement made or

furnished to Secured Party In conmectton with Debtor's Loan Apreement with Secured Party or
this Security Agreement;

€. Any event which resutis In the acceleration of the matursty of the indebtedness of Debior to
others under any agresaent or undercianding:

6. The demage, destructfon, s2ie, or encombrance of any of the Coflaterat, or tha mting of sny

fevy v or sefzure or sttacheent of, the Loflateret;

EXHIBIT A
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PoELUO ALY G Thenen TRy P e e Gl boin iuntoy e Aoy b
irsclventy laws spainit Debior; fhe desth, inyelvancy or bustiness ‘aflure of beblor; the )
P ] sppciniment of ©  “ceiver for any part of (he property of Deblor “avtignment’ for the *

benel bt of Cred. by Deblor;

t. Yhe fathure of Debtor a5 delermined by Secuced Party 9o t%r sole Judgesent, te plant or cul-

iteate the crops referred to hereln, in dus regson, and in » good and farmerbike manner, or
te propiriy cars for or protect any Cetlsterat: -

g The taflure of bebtor to harvest the crops referced te hereln In z (laely panner. O The'
event Secured Farty fn £is pole Judgemant, deteroines that the Collatars? Us subject te pord-

thie Yons or reductfon ff not harvésted within & certaln pertod, the fztlure of Deblor to se
barvest shett be 2 defavit. . : .

6. Remedies, AiD obligatfons secured hereby thati be tooeditately dus and payskts upon defautt hera-
under, ané Secured FPariy thelf have 231 of the remedizs under the Untiform Commerefal Code, or
other appiicable taw, of the Siole where the sbove rezt property s Jocated, fncluding:

& Upon demand, Debtor shzil pive possestion ot the {oilaterst e Secured Party ind aypembis
the Cotlataral st & repsonably conventent place. Secured Party it suthorired te enter amp

- prewines where the Celtaterst ty Totaléd and to inke such sctions, Including cultivating and
harvexting, o necesyary, te protect the Collaters!; : '

b.  Debtor hereby aprees thai 2 perfod of five (%) days from the time nolfce te sent, by first.

chass meit or otherwize, shall be » ressonabiz period of netificatlon of & sele or other
dfyposition ot the Coflsterel;

€. Debtor aprzes Lo poy slt expensas Sncurred by Secured Parly Un profecting the Collafera’ and
in cultiveting, harvesting, retsbing, holding, preparing for sefe, setling, and ofher
expenter reasonably Incurred In enforcing any resedy svalthoblis te Securad Party, Includl

reasonabls sttornay’s feer und other Tegel expenses of Securad Party, and poyaent of of
s4id sums shall be tecured hereby;

d.  Afier any ¢taporition of the Colfaters}, Debior agrees to pay any de”é!mcg reasining siter N
apphication of the net proteeds te any indeblednuse securad hereby; . i

e, Securad Party shall hars the rlght fomedistely and without turther action by i, te setof?
agiinst the obllgations of Guebtor all moner cweé by Secursd Party in any capscity to Debtoc,
whether or pet due, snd Secured Party shall be decmsd Lo have exercired suek right of setolt
and to have made & charge agrindt sany such ooney fxmedtetaly upor accurrance of auch defavit
ever though such chorge Iy made or antorsd on the books of Swcured Farty pubsequent therste.

Successory.  Thir Agreement shatl be binding upon the successors, hebrs, isiiw:, and represente-
tive of the partfes herste. i

!M WIUNESS WMEREOF, Debior hay caused {his Security Agreement fc be executed the_ day and year
tirst writlen sbove,

x -_f?ﬁf:[ L é’ﬁ:ﬁ.-/ pERIDR ME AMALGAMATED SUGAR COMTANT
X . 4
bERIOR Byt

WALYER ANU SUBDRDIHATECH AGREEMEWT C

bebtor, named in the foregelng Security Agreement has sought & foan te enabls the production of
& crop on certédn cest properiy (the “Tand”} devcribed o 3sld Agreament and The Assipamates Super
Company (“Amalgamotad™} has agreed 1o meke sald foan upes cortain térms and condftiems.

='I

vy The underiigned cialms an Inferest, fege! or eguitable, bn the crop orn the land, whether ar
owner, morigages. trust deeé heneficlary, prior borigages, sharecropper, tendlord, liewer, land sales
contract, or any interest of amy k\nd or charscter.

In contiderution of and In order to induce Ampigamated to loan money (e ncbt-or. the unders igned
hereby yubsrdlnatis and walves any and o7 rights, cl2ims, Hens, or Interest which the undecsigned pox

have or 2ay hereafier scquire, In any manner whatsoever, Ir or fo the safid i?a.&; other crop grewn on
the tané, and Lhe proceedt from the szte thereof, ¢ the extant of § - et par acre, plas

Interest, glus any expenses Ancurced by Auelgemated In prowing, cutiivalTng, harveeling, amd delivering
the Collateral as provided below, which is the Interes! of Amvlgeaated tn the Collaters! and spectiicatly

sgreet that enforcemant of any and 237 righis of the undervigned thall be deferred unifl such tims at
Aawlgamateds fulecest Y5 toSly petd, satirtied, and disciiaryed,

The undarsigned consents te Amzligamsied exercising l.u remedles under the foregeing Securlly
Agreement upon detault of Debior, inciuding, but not liatted to growing, cubtlivating, harvertiing, ané
detivering the Collaterst and In fncurring expentes related therste.

X Shgned Date
omi 0&4-05-%5 EY AARRGENE

3 ¥ fﬁ,/r?/"r"d/— ‘

CASK TEASE WhlvER
The undersigneé hes teased the realt property descelbed in the foregeing Security Agreement ts

Debtor for 2 cash rentat amt clolms ne Interest, legsl or squitsbis, bs the crep on safd tand. The

underyigned further clatar no Interest In Antigamaled's pogerbect payments o Debtor and agrect such
prywant may bs sade selely to Debtor.

Signeds ”.Q‘ "i‘: E‘#ﬁi'd:' &E_gg_v_ﬁu&f batet afh’-- f’{ ~ ?\5\'
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